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SALLY SUSAN NASH

Sally is acknowledged as a leading insolvency lawyer. She was admitted to practice
in 1977 and has practiced in insolvency, general commercial litigation and debt
recovery litigation since that time. Her practice is in all State and Federal Courts
involving commercial and insolvency litigation acting for creditors, Trustees,
Liquidators and bankrupts. Sally has been involved in many leading edge cases and
is very well considered by her clients and fellow practitioners. She also has
extensive experience acting for secured creditors in the enforcement of their
securities.
Often asked to speak to the profession and clients, Sally is happy to assist with PLT
and in house training.
Sally is a member of the Law Council of Australia; IWIRC, Commercial Insolvency
and Reconstruction Committee, Insolvency Practitioners Association of Australia;
Turnaround Management Association Australia and member of the Smaller Practice
Issues Committee of INSOL International, International Association of Restructuring,
Insolvency and Bankruptcy Professionals. Sally has also been appointed a Clinical
Lecturer in Law at the University of Newcastle Legal Centre.
See also website www.sallynashandco.com.au
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1.

Introduction

1.1

In 1789 Benjamin Franklin stated “in this world nothing can be said to be
certain, except death and taxes”.

1.2

The www.itsa.gov.au website gives the quarterly statistics for bankruptcies.
Bankruptcies including under Part XI (deceased estates) in NSW for the
quarter January to March 2009 have increased by 15.11%. In Victoria the
increase is 16.03% and in the ACT 14.06% and in QLD 17.37%. Tasmania
has increased by a whopping 38.22%. The total bankruptcies for the last
quarter throughout Australia are $7,164.00 which does not include debt
agreements under Part IX, which for that quarter totalled $2,055.00.

1.3

The total insolvencies under all sections of the Bankruptcy Act in Australia for
the last quarter was 9,300, an increase of 18.25%

1.4

A study made by the University of Melbourne estimates that bankruptcy has
now hit the middle classes. From 1990 to 2008 there was an increase in
personal insolvencies of 261%

1.5

The changing face of bankruptcy is that there are now a large increase of non
business related bankruptcies for people aged 45 and older. The increase in
2008 was 156.1%. This means that in deceased estate matters with an aging
population, there is more risk of a beneficiary being bankrupt or becoming
bankrupt.
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1.6

The age of bankrupts has increased. In 2008 45% of bankrupts were aged 45
years or older. 16% of bankrupts related to debts where mortgage finance
was unable to be paid.

1.7

There is an overall increase of bankrupts who have families and have
otherwise managed their debt levels without the need for bankruptcy.

2.

Bankruptcy and vesting of property

2.1

The bankrupt’s interest in a deceased estate vests under s58 of the
Bankruptcy Act either:
“58(1)(a)
(b)

2.2

forthwith when the debtor becomes a bankrupt; and
after-acquired property of the bankrupt vests, as soon as it
acquired by or devolves on, the bankrupt ...”

The property which vests is not the property owned by the deceased. The
property is a chose in action being the right to have the deceased estate
properly administered.

2.3

Section 5 of the Bankruptcy Act defines property as:“property means real or personal property of every description, whether
situated in Australia or elsewhere, and includes any estate, interest or
profit, whether present or future, vested or contingent, arising out of or
incident to any such real or personal property.”

2.4

The High Court held in Official Trustee in Bankruptcy v Schultz (1990) 170
CLR 306 that:-

“15.

The right which any beneficiary has in an unadministered estate
springs from the duty of the executor to administer the estate, to

Sally Nash & Co
DX 128 SYDNEY
Lawyers
Ph: 9231 5000
3/72 Pitt Street
Fax: 9231 5711
SYDNEY 2000
Ref: O:SSN.MEL.090627
Email: lawyers@sallynashandco.com.au

preserve the assets and to deal with them in the proper manner.
Each beneficiary has an interest in seeing that the whole of the
assets are treated in accordance with the executor’s duties ...”
17.

2.5

Mrs Schultz’s right to due administration arose from cl. 3(a) and
(g) of the will. That right vested in the Official Receiver as soon
as it vested in Mrs Schultz, since it was clearly “property” as
defined in s. 5(1) of the Bankruptcy Act. It follows, from what
has been said above, that the interest derived from that right
also passed to the Official Receiver at that time.”

These definitions of property and this case were recently considered and
again adopted by the High Court in Kennon v Spry; Spry v Kennon [2008]
HCA 56. Although a family law case it is interesting to consider the widening
definition of “property”.

2.6

The debts, funeral and testamentary expenses must first be paid, before the
beneficiaries can receive their interest in the deceased estate.

2.7

Therefore the property which is vested in the Trustee in Bankruptcy is the
entitlement to have the deceased estate property administered.
Will, this is easily resolved.

If there is a

The Will will identify if the bankrupt is a

beneficiary and name the Executor who should administer the deceased
estate.
2.8

The determination of deceased estates is governed by the Succession Act,
2006 (since 1 March 2008) and the Probate & Administration Act, 1898
(previously the Wills, Probate & Administration Act), Succession Amendment
(Family Provisions) Act, 2008 (since 1 March 2009).
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2.9

If there is no Will, the bankrupt’s entitlement is governed by the Probate &
Administration Act, 1898. Under that Act it has the effect of directing that the
deceased’s assets are distributed to the spouse and the children of the
deceased. Importantly, section 61 states:“From and after the decease of any person dying testate or intestate,
and until probate, or administration, or an order to collect is granted in
respect of the deceased person’s estate, the real and personal estate
of such deceased person shall be deemed to be vested in the Public
Trustee.”

2.10

The Public Trustee is the appropriate entity to administer the intestate
deceased estate.

2.11

Until the Will is administered, personal and real property of the deceased is
vested in the Public Trustee.

This vesting occurs whether or not there is a

Will.
2.12

The Court had to determine whether the requirement of s. 121(1)(a) was met.

2.13

The Court found that as the interest being disposed of by the bankrupt was a
joint tenancy, that interest could never have become part of the bankrupt’s
estate. The trustee accordingly had no claim to the whole of the proceeds of
sale of the property which had been sought.

3.

Bankruptcy and Succession Law bankruptcy sections – Bankruptcy Act
1966
•

Section 5 definition property:-
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“Property means real or personal property of every description,
whether situate in Australia or elsewhere, and includes any estate,
interest or profit, whether present or future, vested or contingent,
arising out of or incident to any such real or personal property”
•

Section 54 – Bankrupt’s Statement of Affairs
(1) Where a Sequestration Order is made, the person against whose
estate it is made shall, within 14 days from the date on which he or
she is notified of the bankruptcy:(a) Make out and file with the Official Receiver…………a Statement
of Affairs; and
(b) Furnish a copy of the Statement of Affairs to the Trustee.”

•

Section 55 – Debtors Petition. The Statement of Affairs is filed with the
Debtors Petition so the 14 day rule does not apply.

•

Section 115 – Commencement of bankruptcy is at different dates, eg upon the
presentation of a Creditors Petition the earliest act of bankruptcy on which any
Creditors Petition was based.

•

Section 129AA – time limit for realising property
“This section applies only to:(a) Property (other than cash) that was disclosed in the bankrupt’s
Statement of Affairs; and
(b) After acquired property that the bankrupt discloses in writing to the
Trustee within 14 day of the bankrupt becomes aware of the
property…….
129AA(2) “If any such property is still vested in the Trustee immediately
before the revesting time, then it becomes vested in the bankrupt at
the revesting time by force of this section.
129AA(3) “Revesting time is the sixth anniversary of the day in which the
bankrupt is discharged from bankruptcy……….”

•

Section 132 – vesting and transfer of property
“132(3)

Transmission
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Where a law of the Commonwealth or of a State or
Territory of the Commonwealth requires the transmission
of property to be registered, and enables the Trustee to
be registered as the owner of any such property that is
part of the property of the bankrupt, that property,
notwithstanding that it vests in equity in the Trustee by
virtue of this section, does not vest in the Trustee at law
until the requirements of that law have been completed
with”
See attached Bankruptcy Application form
•

Section 133 Disclaimer of onerous property
133(1aa)

133(1)
•

Where any part of the property of the bankrupt consists
of:(a) Land of any tenure burdened with onerous covenants;
or
(b) Property (including land) that is unsaleable or is not
readily saleable s(1) applies.
Subject to this section the Trustee may……..at any time
disclaim the property.”

Section 149:“Subject to s149A, a bankrupt is, by force of this subsection,
discharged from bankruptcy in accordance with this section.”

•

Section 149(2):“If:……….the bankrupt is discharged at the end of the period of 3 years
from:(c)
the date on which the bankrupt filed his or her Statement of
Affairs……..”

4.

Joint tenancy
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If property is owned jointly, then on death it vests in equity in the other joint
owner. It becomes vested in law once the requirements of the joint ownership
are met in each State.
Example
4.1

A husband and wife own a house as joint tenants. The husband dies. His
interest vests in equity in his wife. In New South Wales the legal title is
transferred by a form of Notice of Death being lodged at the Land Titles Office
and there is no need to obtain a Grant of Probate. If the wife then goes
bankrupt her interest vests in the Trustee in Bankruptcy and there is no need
for Probate. The Trustee in Bankruptcy takes the property without the need to
administer the deceased estate by transmission and the filing of a BAP.

4.2

Upon bankruptcy a joint tenancy is severed and the bankrupt’s interest is
vested in the Trustee in Bankruptcy and may be transmitted by filing a
Bankruptcy Application form at the LPI.

If bankruptcy intervenes prior to

death the Trustee in Bankruptcy retains the bankrupt’s ½ interest but the law
of survivorship no longer applies to the real property.
4.

Sections 120 and 121 claims

4.1

In Peldan v Anderson [2006] HCA 48, 4 October 2006; (2006) 227 CLR 471,
the High Court considered whether a unilateral severance of a joint tenancy
under the provisions of s. 59(1) of the Land Titles Act 1994 (Qld) (LTA) (of
which there are corresponding provisions in the Torrens Title statutes in New
South Wales) by a person who subsequently became bankrupt, constituted a
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“transfer of property” for the purposes of s. 121(1) of the Bankruptcy Act 1966
(Cth) within the extended sense provided for by s. 121(9)(b):S120 states:(1)

A transfer of property by a person who later becomes a bankrupt (the
transferor ) to another person (the transferee ) is void against the
trustee in the transferor'
s bankruptcy if:
(a)
the transfer took place in the period beginning 5 years before
the commencement of the bankruptcy and ending on the date of
the bankruptcy; and
(b) the transferee gave no consideration for the transfer or gave
consideration of less value than the market value of the
property.
(3) Despite subsection (1), a transfer is not void against the trustee if:
(a) in the case of a transfer to a related entity of the transferor:
(i)
the transfer took place more than 4 years before the
commencement of the bankruptcy; and
(ii)
(ii) the transferee proves that, at the time of the transfer,
the transferor was solvent; or
(b) in any other case:
(i)
the transfer took place more than 2 years before the
commencement of the bankruptcy; and
(ii)
(ii) the transferee proves that, at the time of the transfer,
the transferor was solvent.

Section 121 states:(1) A transfer of property by a person who later becomes a bankrupt (the
transferor ) to another person (the transferee ) is void against the trustee
in the transferor'
s bankruptcy if:
(a) the property would probably have become part of the transferor'
s
estate or would probably have been available to creditors if the
property had not been transferred; and
(b) the transferor'
s main purpose in making the transfer was:
(i)
to prevent the transferred property from becoming divisible
among the transferor'
s creditors; or
(ii)
to hinder or delay the process of making property available for
division among the transferor'
s creditors.
Note: For the application of this section where consideration is given to a
third party rather than the transferor, see section 121A.
Showing the transferor'
s main purpose in making a transfer
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(2) The transferor'
s main purpose in making the transfer is taken to be the
purpose described in paragraph (1)(b) if it can reasonably be inferred from
all the circumstances that, at the time of the transfer, the transferor was, or
was about to become, insolvent.”
4.2

The definition of property in these provisions includes money.

4.3

Facts - Mr and Mrs Pinna were the joint registered proprietors of their
matrimonial home.

Mr Pinna executed a transfer pursuant to s. 59(1) of the

LTA, and the transfer was subsequently registered. The memorandum to the
transfer recorded the “interest being transferred” as a “one-half interest in fee
simple”. Mr Pinna was described as both “transferor” and “transferee”, and
the consideration was expressed to be the unilateral severance of a joint
tenancy pursuant to s. 59(1) of the LTA.
4.4

A sequestration order was made on the petition of the Deputy Commissioner
of Taxation.

4.5

The trustee in bankruptcy alleged that, at 11 September 2003, Mr Pinna’s
total liabilities amounted to $1,474,291.35. The only asset of any value was
his interest in the property; the interest was valued at that date at $300,000.

4.6

The trustees commenced proceedings in the Federal Magistrates Court
seeking declarations that the severance was void against them. The trustees
succeeded at first instance, were unsuccessful on appeal.

4.7

Section 59(1) of the Land Titles Act (QLD) confers upon a registered owner of
a lot subject to joint tenancy the right unilaterally to sever the joint tenancy
upon registration of an appropriately executed instrument of transfer. Upon
registration, the particulars of the lot in the freehold land register are altered
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and a new and different indefeasible title for the lot is created (see ss 37, 38).
Each tenant in common is entitled to request the Registrar to create a
“separate indefeasible title for the interest of each owner by including a
separate set of particulars in the freehold land register for the interest of each
owner”.
4.8

The trustees submitted that the extinguishment of the rights of Mr Pinna and
his wife as joint tenants and the simultaneous creation of new rights in them
as tenants in common in equal shares by reason of the registration of the
transfer under s. 59(1) of the Land Titles Act (QLD) was a void transfer of
property under s121 (1)(a)(b) Bankruptcy Act.
“Transfers that are void
(1) A transfer of property by a person who later becomes a bankrupt (the
transferor ) to another person (the transferee ) is void against the trustee in
the transferor'
s bankruptcy if:
s
(a) the property would probably have become part of the transferor'
estate or would probably have been available to creditors if the property
had not been transferred; and
(b) the transferor'
s main purpose in making the transfer was:
(i) to prevent the transferred property from becoming divisible
among the transferor'
s creditors; or
(ii) to hinder or delay the process of making property available for
division among the transferor'
s creditors.”
To succeed, it was also necessary for the trustee to show that the two
conditions of s.121(1)(a) and (b) had been met.

4.9

There was no issue that Mr Pinna’s main purpose could be taken to be that
described in paragraph s121(1)(b).
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4.10

Section 121(2) provides that “if it can be reasonably inferred from all the
circumstances that, at the time of the transfer, the transferor was, or was
about to become, insolvent”, then the main purpose of the transferor making
the transfer is to be taken to be that described in s121(1)(b).

4.11

Sections 118-122 Bankruptcy Act apply in relation to recovering assets and
powers of investigation apply in relation to sections 77-77C.

4.12

A more famous case involving distribution of assets in bankruptcy is that of
the estate of the late Lawrence Connell. He died in 1996 and the Federal
Court directed that his estate be administered under Part XI of the Bankruptcy
Act. At the date of bankruptcy there was a deficiency of $341,000,000.00 and
additional pending claims of $60,000,000.00. There were no assets.

4.13

Those with a long memory will remember that Lawrie Connell was involved
with Rothwells Ltd and Bond Corporation. In September 1996 the Trustee in
Bankruptcy commenced proceedings to set aside a disposition by the
deceased bankrupt of his home in Peppermint Grove, Perth and various other
assignments of assets pursuant to s86 Family Law Act.

4.14

A judgment, Re: Estate of Lawrence Robert Connell (deceased) [2001] FCA
51 records the litigation but dealt with an application for indemnity to a funding
creditor under s109(10) of the Bankruptcy Act by the Commonwealth Bank
and Rothwell’s Ltd (in liquidation).
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4.15

The judgment also records that in March 1998 the Trustee obtained a search
warrant under s130 of the Bankruptcy Act and seized artworks which were
subsequently sold to the value of about $30,000.00.

4.16

The Trustee also took over litigation commenced by the bankrupt for recovery
of a debt which he successfully pursued.

4.17

This litigation was not cheap. The judgment records that the costs advanced
by the two indemnifying creditors totalled $1,899,847.00. The settlement with
the wife was confidential and not known but one must assume exceeded the
cost of the litigation.

4.18

The Trustee of a deceased bankrupt is still able to recover void transfers of
property under Sections 120 and 121 of the Bankruptcy Act. The recovery is
for the creditors and not for the beneficiaries of the deceased bankrupt.
However if there is a surplus that would be paid to the Executor.

5.

What if the Executor of a Will does not carry out the terms of the Will?

5.1

In New South Wales, if the Executor is not performing his/her duties under the
Will an Application can be made to the Supreme Court by way of a Citation
(copy attached). The property of the deceased estate is vested in the Public
Trustee.

The assets of the deceased are not vested in the Trustee in

Bankruptcy.

Notice of the bankruptcy should be given to the Public Trustee

and the Executor and the bankrupt.
Example
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5.2

Mr Smith owns a house. Mrs Smith lives in the house with him but the house
was not purchased as joint names. Mrs Smith goes bankrupt for credit card
debts. Mr Smith dies leaving everything to Mrs Smith. She is the Executor
and sole beneficiary.
The Trustee has no caveatable interest. The Trustee in Bankruptcy would be
entitled to take an action against the bankrupt to properly administer the
deceased estate.
In the example above, if Mr Smith also had substantial credit card debts as
well as business and tax debts, they would have to be paid and the
matrimonial home may have to be sold to pay those debts before Mrs Smith
receives her interest in the deceased estate which would also vest in the
Trustee in Bankruptcy.

6.

How to find a bankrupt’s interest in a deceased estate

6.1

It is not only the deceased who is the subject of claims but a bankrupt
beneficiary is not entitled to receive a distribution from the deceased estate.
The entitlement to the distribution vests in the Trustee in Bankruptcy. If the
Executors/Trustees pay money to a bankrupt beneficiary, they are negligent
and can be sued by the true beneficiary, being the Trustee in Bankruptcy.

6.2

For more abundant caution, Executors/Trustees should obtain a statutory
declaration confirming there is no bankruptcy. However what good does it do
if such a declaration was obtained? The best course is to adopt a practice of
conducting a bankruptcy search on the NPII register prior to any distribution of

Sally Nash & Co
DX 128 SYDNEY
Lawyers
Ph: 9231 5000
3/72 Pitt Street
Fax: 9231 5711
SYDNEY 2000
Ref: O:SSN.MEL.090627
Email: lawyers@sallynashandco.com.au

the deceased estate. One must ensure that the search is in the proper name
and the best way of doing this is * Jones to try and bring up any possible
bankruptcies.
6.3

Trustees in Bankruptcy should ask the bankrupt whether or not they had, prior
to bankruptcy, an interest in any deceased estate.

That question should be

renewed each year or each quarter as part of a general review of the
bankrupt’s financial circumstances.
6.4

If there is an interest in a deceased estate then location of the Will may be a
problem. Enquiries in relation to a lost Will should be made with the Public
Trustee, Wills Register, the bankrupt, the siblings and/or spouse of the
bankrupt and creditors.

Often in bankruptcy a creditor is a former spouse of

the bankrupt and has an intimate knowledge of these matters.

If the Will

cannot be found, then it is a matter of advertising and contacting local
solicitors.

7.

Succession Act, 2006 – Family provisions orders

7.1

In New South Wales the eligible persons under s57 Succession Act, 2006
being an aggrieved beneficiary can make a claim from the deceased estate
for a greater share because of illness, education, inequality of treatment or for
other sufficient cause. The matters to be considered by the Court are set out
in s60 of the Succession Act.

7.2

This is a personal right and does not vest in the Trustee in Bankruptcy. Even
if the deceased either died before or during the bankruptcy, the Succession
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Act interest is a personal right. However if exercised, either before or during
the bankruptcy such as to give an increased interest in the deceased estate
that interest vests in the Trustee in Bankruptcy.
7.3

The Trustee in Bankruptcy cannot make a claim for a greater percentage of
the deceased estate. If the death is before or during bankruptcy and the
bankrupt is then discharged from bankruptcy and brings a claim, that claim is
personal to the bankrupt and does not vest in his Trustee in Bankruptcy.

8.

Part XI Bankruptcy Act

8.1

Part XI of the Bankruptcy Act contains the provisions for the administration of
insolvent estates of deceased persons.
244. Administration of estates under this Part upon petition by creditor
(1) Subject to this section, where:
(a) a debt of not less than $2,000 was owing by a deceased person at
the time of his or her death to a creditor, or debts amounting in the
aggregate to not less than that amount were so owing to any 2 or more
creditors;
(b) a debt incurred by the legal personal representative of a deceased
person of not less than $2,000 is owing to a creditor, or debts so
incurred amounting in the aggregate to not less than that amount are
owing to any 2 or more creditors; or
(c) a debt of not less than $2,000, or debts amounting in the aggregate
to not less than that amount, which a deceased person would have
been liable to pay to a creditor or any 2 or more creditors if he or she
had not died becomes or become owing after his or her death;
the creditor or creditors to whom the debt or debts is or are owing may
present a petition to the Court for an order for the administration of the
estate of the deceased person (in this section referred to as the
deceased debtor ) under this Part.
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8.2

(6)

A petition under this section shall not be presented unless:
(a) the debt, or each of the debts, in respect of which it is presented:
(i) is a liquidated sum due at law or in equity or partly at law and
partly in equity; and
(ii) is payable immediately or at a certain future time; and
(b) at the time of his or her death, the deceased debtor:
(i) was personally present or ordinarily resident in Australia;
(ii) had a dwelling-house or place of business in Australia;
(iii) was carrying on business in Australia, either personally or by
means of an agent or manager; or
(iv) was a member of a firm or partnership carrying on business
in Australia by means of a partner or partners, or of an agent or
manager.

(10)

The Court may, if it is satisfied that there is no legal personal
representative of the deceased debtor and that there are special
circumstances that justify its so doing, by order dispense with service
of the petition, either unconditionally or subject to conditions.

The advantage to Executors in administering insolvent deceased estates in
bankruptcy is that the Executor is not personally liable for any alleged
maladministration of the deceased estate.

9.

Deceased Estates I have known in the insolvency forum

9.1

Re E In this matter the bankrupt’s father died leaving everything to his wife.
She died leaving everything to her three sons.

E was a bankrupt and

received a bequest of one parcel of real estate and a one third interest in the
residual of the deceased estate. E and his brothers were appointed joint
Executors. E renounced his executorships and renounced his interest in the
deceased estate. His interest in his mother’s estate therefore went to his two
brothers. An action was commenced under Sections 120 and 121 of the
Bankruptcy Act regarding the renunciation as a transfer of property being the
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interest in the deceased estate. The claim was successful.

It settled after

commencement of the hearing.
9.2

Re R In this matter the husband died leaving his estate to his five children
with a comment “I know my children will look after their mother”.
sufficient to give a life interest to the mother? It was line ball.

Was this
At various

times three of the five children became bankrupt (some more than once).
However the solicitors acting for the mother indicated that if the Trustee in
Bankruptcy took steps to recover the real property being the mother’s home,
then she would take an action under the Family Provisions Act for the
property. She would probably have been successful.
After the mother died the Trustee in Bankruptcy required the Executor to sell
the real estate and recouped the interest of each bankrupt on the sale of the
real property. To preserve his interest the Trustee had lodged a Caveat over
the real estate although it was never challenged, it would have been difficult to
uphold.
9.3

Re F A mother left all of her estate to her son.

He was not bankrupt at the

time she died and he continued to live in her residence as if it was his own.
He was subsequently declared bankrupt and the entitlement to have the
estate properly administered vested in the Trustee in Bankruptcy.
was held by the Public Trustee.

The Will

A Citation was issued to the Public Trustee

requiring the Public Trustee to complete the administration of the deceased
estate. The Public Trustee obtained a grant of probate and proceeded to
issue possession proceedings in the Supreme Court of New South Wales to
evict the bankrupt from the premises so that it might be sold.
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All of the

proceeds of the estate will go to the Trustee in Bankruptcy. There will be no
surplus to be paid to the bankrupt.
9.4

Re Lawcover A solicitor was aware that a beneficiary to a deceased estate
was a bankrupt.

During the administration of the deceased estate the

bankrupt was discharged from bankruptcy. The solicitor obtained a statutory
declaration from all beneficiaries (including the discharged bankrupt) that the
entitlement to the deceased estate had not been dealt with. The solicitor did
not obtain a release from the Trustee in Bankruptcy.

The solicitor

administered the estate and, on behalf of the executors paid to the former
bankrupt her entitlement.

The Executors and solicitor were negligent in the

administration because the former bankrupt’s interest in the deceased estate
vested in the Trustee in Bankruptcy and the beneficial entitlement was not
paid to the Trustee in Bankruptcy.

10. Bankruptcy and family law issues
10.1

The Full Court of the Family Court in two recent Judgments considered the
history of the Family Law/Bankruptcy amendments. In Commissioner of
Taxation v Worsnop & Anor (2009) FAMAFC the Full Family Court determined
that the Deputy Commissioner of Taxation had the right to intervene in Family
Court proceedings as a creditor but that such intervention gave the Deputy
Commissioner of Taxation no greater rights than any other unsecured
creditor. By analogy, any creditor can seek to intervene in the Family Court
proceedings. Obviously such intervention would be at the creditors own risk
as to costs and as to how that creditor is to be treated. There is no law which
states that creditors are to be given a priority.
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10.2

A bankruptcy of a husband and the effect of the intervention of a bankruptcy
was considered by the Full Court of the Family Court in Trustee of the
property of G Lemnos, a bankrupt and Lemnos v Lemnos (2009) FAMCAFC
20. The appeal in that matter was upheld. The husband had claimed
substantial and improper tax deductions over many years which far exceeded
the net equity in the matrimonial home. He was made bankrupt because of his
unpaid taxes. The real property was registered solely in the name of the
husband. At first instance the trial Judge granted to the wife a 50% interest in
the house registered to the husband as matrimonial property. On appeal the
Court determined that the trial Judge erred in exercising his discretion in
considering the circumstances of the acquisition and maintenance of the
property. The wife asserted that the husband should be seen as having
wasted assets in the sense of Kowaliw and that the husband’s tax losses
incurred by him should not be attributed to the matrimonial property but
should solely be attributed to the husband because he acted recklessly and
negligently in filling out his income tax returns thereby occasioning the loss.
The Trustee in Bankruptcy asserted that the creditors of the bankrupt should
be paid in first priority out of the bankrupt’s assets and only after
determination of the net assets of the bankrupt should allowance be made for
determining the matrimonial assets. The matter has not finally been
determined because the appeal was allowed and further submissions were
sought for the form of orders.

10.3

The change in law bringing about the amendment from 18 September 2005
whereby the Trustee in Bankruptcy is treated as a party to the marriage was
considered recently in two decisions being
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a) Zachary v Zachary & Ors (2008) FMCA Fam 1209 in which it was
found that a bankruptcy which occurred before the amending
legislation was not caught by the amending legislation.
b) Eykamp & Eykamp & Deputy Commissioner of Taxation & Ors
(2009) FamCA where it was found the bankruptcy which occurred
after

the

commencement

of

proceedings

and

after

the

commencement of the legislation was also not caught by the
current

amendments,

where

the

Family

Law

proceedings

commenced before these events.
10.4

In summary unless both the Bankruptcy and the Family Law application have
both commenced after the amending legislation on 18 September 2005 the
new provisions will not apply.

10.5

Her Honour Justice Bennett of the Family Court at the recent Bankruptcy
Congress made the point that the trustee in bankruptcy stands in the shoes of
the bankrupt. All too often the Trustee regards itself only as standing in the
shoes of the creditors.

10.6

Under the new regime the Trustee is involved in the family law dispute
between the husband and wife. Often the bankruptcy may occur close to a
hearing already allocated by the Court.
The Trustee can issue subpoenas to investigate s75 Family Law Act issues
relating to purchase and contributions to purchase assets. In an ideal world
the Trustee should conduct s77C or s81 Bankruptcy Act examinations of the
bankrupt and spouse.

Sally Nash & Co
DX 128 SYDNEY
Lawyers
Ph: 9231 5000
3/72 Pitt Street
Fax: 9231 5711
SYDNEY 2000
Ref: O:SSN.MEL.090627
Email: lawyers@sallynashandco.com.au

Family Law Framework
The Trustee is now joined to a family law dispute under s79 Family Law Act
and the following items are taken into account under s75 Family Law Act.
(1) The matters to be so taken into account are:
(a) the age and state of health of each of the parties;
(b) the income, property and financial resources of each of the parties and
the physical and mental capacity of each of them for appropriate gainful
employment;
(c) whether either party has the care or control of a child of the marriage who
has not attained the age of 18 years;
(d) commitments of each of the parties that are necessary to enable the
party to support:
(i) himself or herself; and
(ii) a child or another person that the party has a duty to maintain;
(e) the responsibilities of either party to support any other person;
(f) subject to subsection (3), the eligibility of either party for a pension,
allowance or benefit under:
(i) any law of the Commonwealth, of a State or Territory or of
another country; or
(ii) any superannuation fund or scheme, whether the fund or
scheme was established, or operates, within or outside
Australia;
and the rate of any such pension, allowance or benefit being
paid to either party;
(g) where the parties have separated or divorced, a standard of living that
in all the circumstances is reasonable;
(h) the extent to which the payment of maintenance to the party whose
maintenance is under consideration would increase the earning
capacity of that party by enabling that party to undertake a course of
education or training or to establish himself or herself in a business or
otherwise to obtain an adequate income;
(ha) the effect of any proposed order on the ability of a creditor of a
party to recover the creditor'
s debt, so far as that effect is
relevant; and
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(j)

the extent to which the party whose maintenance is under
consideration has contributed to the income, earning capacity, property
and financial resources of the other party;
(k) the duration of the marriage and the extent to which it has affected the
earning capacity of the party whose maintenance is under
consideration;
(l) the need to protect a party who wishes to continue that party'
s role as a
parent;
(m) if either party is cohabiting with another person--the financial
circumstances relating to the cohabitation;
(n) the terms of any order made or proposed to be made under section 79
in relation to:
(i) the property of the parties; or
(i)
vested bankruptcy property in relation to a bankrupt party;
(na) any child support under the Child Support (Assessment) Act 1989
that a party to the marriage has provided, is to provide, or might be
liable to provide in the future, for a child of the marriage; and
(o) any fact or circumstance which, in the opinion of the court, the
justice of the case requires to be taken into account; and
(p) the terms of any financial agreement that is binding on the parties.
-

The Trustee is not just representing the creditors. It represents the
bankrupts interest determined under the s79 issues.

The Full Court of the Family Court of Australia has this year delivered two
judgments impacting upon the interrelationship between Bankruptcy and
Family Law, namely: Commissioner of Taxation & Worsnop & Anor [2009]
FamCAFC4; and Trustee of the Property of G Lemnos, a Bankrupt & Lemnos
& Lemnos [2009] FamCAFC (13 February 2009).
In the Commissioner of Taxation & Worsnop & Anor [2009] FamCAFC4
judgment the Full Court dealt with applications made by the Deputy
Commissioner of Taxation in effect seeking some level of priority which might
not otherwise be available. The determination of the Court was that an
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unsecured creditor who sought to intervene in proceedings between parties to
a marriage under Section 79 of the Family Law Act 1975 gained no priority
vis-à-vis its position in connection with other creditors in respect of any
particular order that might be might. What was required of the Court was to
determine the application as provided for under Section 79 of the Family Law
Act 1975 exercising relevant discretionary powers for “just and equitable”
apportionment of property having regard to the statutory criteria provided for
under Section 75 and under Section 79 of the Family Law Act 1975.
In a similar fashion, in Lemnos the trustee was seeking to differentiate the
position of creditors in a bankruptcy administration from creditors generally
that are required to be considered in terms of Section 75(2)(ha). In rejecting
those arguments the Full Court, Thackray and Ryan JJ delivering a joint
judgment, in slightly different terms, and Coleman J delivering a single
judgment, each set aside the determination in the Court below but for slightly
different reasons. Essentially though, the judgment was set aside because
the Trial Judge did not properly deal with the essential criteria required to be
dealt with for the purposes of exercising the discretion conferred to make a
just and equitable division of property between the parties to the marriage, in
that case, the husband being represented by the Trustee in Bankruptcy.
No jurisdictional issue arose in Lemnos because both the date of bankruptcy
and the date of commencement of the proceedings occurred after the date of
commencement of the Bankruptcy and Family Law Legislation Amendment
Act (2005) on 15 September 2005.
10.7

It is important that Coleman J in Lemnos stated:
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“61.
On a proper construction of the legislation, I conclude that the
reconciliation of the conflicting rights of unsecured creditors of the
bankrupt and the rights of the bankrupt’s spouse involves the exercise of
discretion. That discretion is clearly exercised by reference to the facts as
found, and the relevant provisions of the FLA.”
There can be no doubt about that proposition having regard to the structure of
the Family Law Act 1975 and the Bankruptcy Act 1966 following upon the
commencement of operation of the amendments. The power to in effect (from
a bankruptcy viewpoint) take “property” off a trustee in bankruptcy and for it to
be removed from power of distribution amongst ordinary unsecured creditors,
has been specifically given by the legislation to the Family Court of
Australia/Federal Magistrates Court of Australia exercising jurisdiction under
the Family Law Act 1975. Parliament clearly intended as is reflected in the
legislation to take away the prior conundrum under which property vested in a
trustee of the property of a bankrupt ceased to be available for
distribution/apportionment in accordance with the exercise of powers under
Section 79 of the Family Law Act 1975. Coleman J had this to say in relation
to this issue:
“96 There is no legislative provision which expressly or impliedly
constrains the Court from making orders with respect to “property”.
Common sense and experience suggests that there will be many cases
in which alterations to parties’ interests in property will be appropriate
or necessary notwithstanding that the parties have unsecured liabilities
which may exceed the parties’ total equity in such property. Subject to
s90AE(3)(b), I perceive there to be no legislative impediment to the
making of property settlement orders in such circumstances.
97. Accordingly, in cases where there is “property” of the parties to the
marriage or either of them, the effect of the 2005 amendments is that
the Court has jurisdiction to make orders which have an adverse
impact upon unsecured creditors. In this regard, the term “property”
includes property vested in the trustee of a bankrupt spouse.”
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10.8

It is important in this context to also recognise what Coleman J. said at

[99]:
“99.
….the effect of the insertion of s79(1)(b) in the FLA is that the
interests of unsecured creditors do not automatically “trump” the interests
of the non-bankrupt spouse and that the legislation now requires the Court
to balance their competing claims in the exercise of the wide discretion
conferred upon the Court by s79.”
Recent High Court cases in Insolvency

Adams v Lambert (2006) HCA 10
The High Court determined that a formal defect or irregulatory of a Bankruptcy
Notice was insufficient to have the Bankruptcy Notice set aside. Section 306
of the Bankruptcy Act states that bankruptcy proceedings should not be
dismissed simply because of a “formal defect or irregulatory”. The meaning of
that phrase had in past years been given a narrow interpretation. It amounts
to a degree of defect. Is a Bankruptcy Notice annulity if it “fails to meet a
requirement made essential by act”. The Court indicated that one must not
conclude that a Bankruptcy Notice is invalidated by defect. One must consider
whether it was capable of misleading
“Section 306 in its application to Bankruptcy Notices, makes it plain
that some instances of non-compliance with the requirements as to
form of a notice will not invalidate the notice. The practical significance
of an error or deficiency could vary according to the circumstances of
each particular case. Errors or deficiencies in compliance with
requirements as to form may involve questions of degree as of kind”.
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“Given that Section 306 relieves against the invalidating consequences
of some mistake in the preparation of Bankruptcy Notices, the mistake
that was made in this case falls within its terms”
Foots v Southern Cross Mine Management Pty Ltd (2007) HCA 56
The High Court determined that a costs order made against a bankrupt was
not a provable debt in his bankruptcy which occurred before the costs order.
Although Judgment had been given against the bankrupt the final
determination of the costs had not been made. Nevertheless, after Judgment
but before determination of costs the debtor filed a Debtor’s Petition. He
argued that the costs order was a provable debt. He lost because the costs
are entirely in the discretion of the Court and is not a debt or liability from an
obligation incurred prior to his bankruptcy and nor was the liability incidental to
a provable debt. Because costs of a proceeding are in the discretion of the
Court and are not automatically an order that “costs follow the event” and as
there is no absolute rule in the respect to the exercise of power to award
costs. There was no provable debt for the costs order in the bankruptcy. The
creditor could make him bankrupt again.
Coventry v Charter Pacific Corporation Limited (2005) HCA 67
Only certain debts are provable in bankruptcy unless they have been
converted into a Judgment debt. Only liquidated debts are provable in
bankruptcy without a Judgment. Obviously goods sold and delivered claims
under a guarantee claims for services rendered are such claims. However the
claim in Coventry related to damages for breach of Section 995(2)
Corporations Act by engaging and misleading and deceptive conduct in
security stealings. Coventry was made bankrupt in 1994 and discharged in
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1997 and in 1994 Chartered Pacific commenced the proceedings which came
to hearing in 2000. Coventry unsuccessfully argued that any claim was a
provable debt in bankruptcy and therefore he was not personally liable for the
debt even though the cause of action arose before bankruptcy and Judgment
was entered after his discharge from bankruptcy. Other issues discussed
were whether, if the claim was a provable debt, leave to proceed against the
bankrupt was required, even for a costs order.
Official Trustee in Bankruptcy v Schultz (1990) HCA 45
The property of the bankrupt divisible amongst its creditors is the entitlement
to have the deceased estate properly administered and that right vests in the
Trustee in Bankruptcy. The fact that the bankrupt is subsequently discharged
from bankruptcy does not affect the entitlement to a proper administration of
the deceased estate and the distribution into the hands of the Trustee in
Bankruptcy of the bankrupt’s beneficial entitlement.
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